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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.124 (DU) 12.  

Complainant             :  State 

          Vs 

Accused     :  Mukunda Nath, 

                                            

  Charge : U/S 302/34 IPC 

 

Dates of hearing  : 2.4.07, 12,6.07, 24.3.08, 29.5.09, 14.7.11, 

27.6.14, 11.3.15, 9.7.15.  

Date of Judgment   : 10.7.2015. 

For the State : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. J.K.Brahma, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Mukunda Nath is put for trial for allegation of 

charge U/S 302 /34 of IPC.  

 

2. The prosecution case, according to FIR, in brief, is that on or about 

7.20  PM of 9.3.06 the accused  Mukunda Nath, Sanjoy Gore and Sansai Gore  

and Jilalal Gore, in furtherance of common intention went to the house of 

informant’s nephew Osal Gore, situated at Pub-Kuruabahi under the Mazbat 

P.S. They (accused persons) assaulted  informant’s nephew, strangulate him 

and also pressed both the testicles of the deceased causing him death. Hence 

this prosecution case.  
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3. The FIR was lodged by informant, Nahar Gore before the I/C, Orang 

Police Out Post on 10.3.06. On received the ejahar the I/C, Orang Police Out 

Post by giving GDE No.164 dated 10.3.06 forwarded the same to the O/C, 

Mazbat P.S. for registration. The In-charge himself took the charge of 

investigation. On received of the ejahar the O/C, Mazbat P.S. registered the 

case vide Mazbat P.S.  case No. 17/06  U/S 302/34 IPC and after completion of 

usual investigation the O/C, Mazbat P.S. sent up the case for trial against the 

accused persons by filing charge-sheet U/S 302/34 IPC.  

 

4. On being received the case record and after hearing both parties the ld. 

Sessions Judge, Darrang framed charge U/S 302/34 IPC against the accused 

Mukunda Nath, Sanjoy Gore and Sansai Gore. Particulars of the charge was 

read over and explained to the accused persons, to which they pleaded not 

guilty and claims to stand trial.   

 

5.  To substantiate the case, prosecution examined as many as ten 

numbers of witnesses. It may be mentioned that during proceeding accused 

Sanjoy Gore and Sansai Gore ceased to appear before the court. So after 

executin of P & A and examined the E.O., the accused Sanjoy Gore and Sansai 

Gore  was declared absconder and the case is filed against them on 30.11.13 

and 20.11.14 respectively. As such, the case is remained for trial against the 

accused Mukunda Nath. After completion of prosecution evidence accused 

Mukunda Nath is examined U/S 313 Cr.P.C.  All the allegation and evidence 

appears against the accused are put before him for his explanation where he 

deny the allegation and evidence appears against him and wishes  to give 

defence evidence through his wife Alpana Nath and other some persons,but 

ultimately he declined to give defence evidence. 

 

6.  I have also heard argument put forward by the ld. Counsel for both 

parties.  

POINTS FOR DETERMINATION 

 

7. The points for decision in this case is whether the accused in the night 

of 9.3.06 at about 7.20 PM at Pub Kuruabahi under Mazbat  P.S., in 
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furtherance of common intention  had killed Osal Gore and thus intentionally 

caused his death? 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 

9.  PW.1, Kolit Gour, one of the eye witnesses state that he knows accused 

persons as well as deceased. Deceased Oshal Gour was his brother. He has 

seen the incident. The incident took place a little one year back from the day of 

deposition.  At the materials time  of the incident, deceased demanded money 

from his daughter Rupa for drinks. Rupa had no money and, therefore, she 

could not give money to her father Oshal. Being angried Oshal attempted to 

assault his daughter Rupa. Rupa took shelter in the house of Jillal Gour.  Zilalal 

pushed out Oshal from his residence. Accused Sanjoy Gour, Mukunda Nath and 

Sumchai Gour caught Oshal in the path and they started assaulting Oshal by 

fist and blow. The accused  persons also tied Oshal in both of his hands and 

legs. Accused Sanjoy Gour strangulated Oshal on his neck. Accused Mukunda 

pressed both the testicle of deceased. In the night Oshal died. Police recorded 

his statement. He was also produced in the court for recording his statement. 

Ext.1 is his statement made before the Magistrate. Ext.1(1) and Ext.1(2) are 

his signature. 

 In cross-examination he admitted that deceased was his cousin brother. 

Deceased left five daughters and his wife. At the time of incident he was 

present in the house of the deceased. Rupa was also present. They live in the 

same courtyard in different houses. The deceased Oshal returned to his 

residence in the evening in intoxication. Rupa was found preparing food in her 

house. He was busy in his own house while deceased returned. The moment 

Oshal came to his residence he came out  from his house and was strolling in 

the village path. Rupa came down to the house of Zilalal as she was chased by 

her deceased father. Oshal created nuisance in the house of Zilalal. The 

accused were fund taking Oshal to his house and assaulting him.  
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 Though she has been exposed to long cross-examination  but the 

evidence as to his presence at the place of occurrence and he saw the incident 

where accused persons tied Oshal in both of his hands and leg, the accused 

Sanjoy Gour  strangulated Oshal on his neck, accused Mukunda pressed both 

the testicle of the deceased, has remained unchallenged. 

 

10. PW.2, Miss Rupa Gour, the daughter of the deceased stated that she 

knows the accused person standing in the dock, who hails from her village. 

The incident took place a little more than one year back from the date of her 

deposition. At the material time of the incident she was in her residence.  Her 

father Oshal came to the residence  in the evening and demanded money from 

her to take drinks. She refused to pay. Her father being angried wanted to 

assault her. She ran over to the  house of Zilalal Gour. Her father followed. But 

Zilalal Gour pushed him out by giving a slap. She came out form the house of 

Zilalal Gour and reached her residence and found accused persons assaulting 

her father. Accused Samchai Gour was found giving guard and accused 

Mukunda Nath and Sanjoy assaulted her father. In the morning, she found the 

dead body of her father in the bed. Out of fear she did not see the entire 

proceeding of the assault, but she saw all the three accused persons assaulting 

her father. She was produced before the court. Her statement was recorded 

wherein she put her right thumb impression. Ext. 2(2) is her signature. Police 

recorded her statement.  

 In the cross-examination she admitted that she was in the house of 

Zilalal Gour for about 10 (ten) minutes. She saw the accused persons 

assaulting her father, but she did not witness the proceeding very closely as 

she was felt afraid that she may also be killed. She did not return to the house 

of Zilalal Gour. She could not report the matter to the villagers out of fear.  She 

was stunned. She retired after taking meal. Her mother as well as her other 

sisters were not present in their house  at the relevant time as they left to 

attend a marriage ceremony. Her father has no enmity with the accused 

persons.  

 Though she has been exposed to long cross-examination but the 

evidence as to she had seen accused persons in assaulting her father, has 

remained unchallenged.  
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11. PW.3, Lambojan Kherowa stated that the deceased as well as the 

accused persons belongs to their own village. The incident took place one year 

back from the day of deposition. He has not seen the incident by himself. On 

the following morning of the incident when they rushed to the house of the 

deceased he came to know from  form PW.1 that his father Oshal was killed by 

the accused persons. He saw the police personnel in the house of the 

deceased. Police prepared inquest report of the deceased in their presence 

where he put his signature. Ext.3 is the inquest report. Ext.3 (1) is his 

signature.  Police recorded her statement. 

 

  In cross-examination he admitted that his house if situated at a 

distance of about half kilometer from the residence of the deceased.  

 

12. PW.4, Dr. Nani Gopal Saharia, Medical and Health Officer-I, stated that 

on 11.3.106, he was serving as M. & H.O.1 at Mangaldai Civil Hospital.  On 

that day, he conducted post-mortem examination upon the dead body of Oshal 

Gour on police requisition and found the following injuries:-  

(i) A ligature mark around the neck below the level of thyroid cartilage. The  

marks are more prominent and deep at the front side of the neck. 

(ii) The skins are found damaged, multiple nail marks present over the left and 

right side of the neck. The marks of nail on the right side of the neck are more 

prominent than the left. 

(iii) Bruise injuries are found detected above the below the ligature mark. 

(iv) Fracture of the third thyroid cartilage is present.  

 The doctor opined that injuries are found ante-mortem in nature. Cause 

of death of Oshal Gour was due to asphyxia as a result of strangulation 

(combination of ligature and manual). Ext.4 is the post-mortem report and 

Ext.4(1) is his signature.  

 

13. PW.5, Haren Narzary stated that he knows all the accused persons and 

the deceased. At the relevant time he was a VDP secretary of village Dimapur. 

On or about morning of about 6.30- 7 AM of 2 ½ years ago, while he was at 

his home he was informed by Kalit Gour that Oshal has died on hanging. 
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Immediately he rushed to the house of Oshal Gour and had seen the deceased  

lying in the floor of his house. He saw the tongue was came out  from the 

mouth of the deceased. He was reported by Kalit Gour that they took the 

deceased form hanging by cutting the rope. Police in his present prepared 

inquest. Ext.3 is the inquest report. Ext.3(2) is his signature. He was declared 

hostile.  

 

14. PW.6, Nahari Gour, the complainant of this case stated that the 

deceased is his nephew. All the accused belongs to their own village. On or 

about 3/4 years ago at about 8 AM while he was at home he heard a 

commotion at outside. Then he came out to the house of the deceased. He 

had seen the dead body of deceased lying in the floor of his home. He also 

noticed a stain of strangulation in the neck of the deceased. Then he filed the 

ejahar Ext.5. Ext.5(1) is his signature.  

 

15. PW.7, Marakhan Gour stated that he knows the accused person as well 

as deceased. The deceased died on or about four years ago.   

 

16. PW.8, Smti Phuleswari Gour stated that the deceased died on or about 

five years ago. On the day of incident at about 5 PM while she went to the 

house of deceased she saw a quarrel took place in between the deceased and 

his daughter Rupa Gour. Then she returned to their home. While she was 

cooking meal she heard a commotion in the outside. So she came out and had 

seen the deceased chased his daughter Rupa with a lathi in his hand. In the 

meantime all the three accused persons arrived there. Rupa reported them 

that her daughter assaulted her. Then they advised Rupa to enter into the 

house of Zilalal. Then the three accused persons slapped two times to Oshal 

Gour and took him to their home. Then she returned to their home. In the 

morning time  she heard that Oshal Gour was died.  

 Though she has been exposed to long cross-examination but her 

evidence as to she saw accused persons in slapping  Oshal Gour and took to 

their home, has remained unshaken.  
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17. PW.9, Deben Ch. Nath, S.I. of police stated that on 10.3.06 he was 

posted as I/C at Orang Police Out Post. On that day he was informed by village 

Head man of Kuruabahi village that a man was killed by strangulating in his 

neck and he was also informed that the accused persons were nabbed by 

them. Then after giving GDE No. 161 dated 10.3.06 he went to the place of 

occurrence for investigation. During investigation he recorded the statement of 

witnesses, prepared sketch map and also arranged to prepare the inquest upon 

the dead body. He also collected  the post-mortem report of the deceased and  

After completion of investigation he filed the charge-sheet against the accused 

U/S 302/34 IPC. Ext.7 is the sketch map. Ext.3 is the inquest report. Ext.3(1) is 

his signature.    

 

 The witness Haren Narzary stated to him that Kalit Gour who resides in 

the house of Osal Gour stated before their villagers that Mukunda Nath, Sansai 

Gour, Sanjoy Gour without any reasons entered to the house of Osal Gour  

killed Osal Gour by strangulation and pressing his testicles. After killing Osal 

Gour they  (accused persons) closed their door and asked Kolit Gour that he 

was allowed to cultivate 10 Bighas  of land and not to worry and he was also 

asked to tell the villagers that deceased died by committing suicide. 

Accordingly, Kolit Gour informed the matter to VDP secretary. While they asked 

accused Mukunda and Sanjoy they told  them that accused Mukunda pressed 

the testicles of the deceased and Sanjoy Gour has strangulate his (deceased) 

neck. Ext.7 is the statement of Haren Narzary. Ext.7(1) is his signature. On 

10.3.06 Ahari Gour has filed the ejahar before the I/c Orang Police out post. 

Then he by giving GDE  sent the original ejahar to Mazbat P.S. In the ejahar 

the complainant had put his signature.  

 In cross-examination he admitted that he sent Rupa Gour, the daughter 

of the deceased for recording statement U/S 164 Cr.P.C. on 18.3.06. He has 

also recorded the statement of village Headman. He visited the place of 

occurrence at about 9 PM.  

 

18. PW.10,Reba Kanta Deka, the another I.O. stated that on 25.2.15 he 

was posted as O/C of Orang P.S. On that day on received the requisition from 

the court of Sessions, Udalguri to sent the certified copy of GDE No.161 dated 
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10.3.06 in connection with Sessions Case No.124 (DU) 12. He submitted the 

certified copy of the said GDE No.161 dated 10.3.06 by comparing from the 

original GDE register maintained in the Orang P.S. After certifying the said GDE 

he submitted that same in the court. Ext.10 is the said certified copy of GDE. 

Ext.10(1) is his signature.  

 

19. These much is the prosecution evidence.  

 

20.  Defence plea is total denial while his statement was recorded U/S 313  

Cr.P.C. 

 

21. I have also heard argument put forward by ld. counsel for both parties. 

 

22. Ld. counsel for accused submitted that  prosecution has failed to prove 

the alleged charge against the accused beyond any reasonable doubt. As such, 

he is required to be acquitted. 

 

23. Per contra, ld. P.P., Udalguri submitted that prosecution has ably 

proved the case through the eye witnesses of PW.1 Kolit Gour and PW.2 Miss 

Rupa Gour and other circumstantial evidence. Hence accused is required to be 

convicted. 

 

24. Keeping in view the rival submissions submitted by the respective ld. 

counsels, I am going to dispose the case as follows. 

 

25. On careful scanning of record, it appears that the informant filed the 

ejahar on the very next day of the incident. The FIR bears the name of the 

accused persons. In court he (informant) vividly described the whole story. PW 

1 and 2, the eye witnesses to the occurrence clearly described about the whole 

incident. Both the witnesses stated that they saw at the relevant time  

deceased demanded money from PW.2 for drinks. But PW.2 had no money 

and, therefore, she could not give any money to her father Oshal Gour. Being 

aggrieved  her father attempted to assault PW.2. PW.2 took shelter in the 

house of Zilalal Gour. Zilalal pushed out deceased Oshal from his residence. 
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Then accused Sanjoy Gour, Mukunda Nath and Sumchai Gour caught Oshal 

Gour (deceased) in the path and they started assaulting Oshal by fist and blow. 

They also seen accused  persons tied Oshal in both of his hands and legs. 

Accused Sanjoy Gour strangulated Oshal on his neck and accused Mukunda 

pressed both the testicles of the deceased. Though they have been exposed 

long cross-examination, their presence at the place of occurrence can not be 

doubted. The witnesses have hardly been cross-examined and not even a 

suggestion has been made to them that they had any reason for implicating 

the accused persons falsely. The credence and circumstances clearly discloses 

that at the relevant time accused Sanjoy Gour, Mukunda Nath and Sumchai 

Gour caught the deceased in the path and they started assaulting Oshal by fist 

and blow. The accused  persons also tied Oshal in both of his hands and legs. 

Accused Sanjoy Gour strangulated Oshal on his neck and accused Mukunda 

pressed both the testicles  of the deceased. The statement of both the PW.1 

and PW.2 is corroborated with their statement made before the Magistrate u/S 

164 Cr.P.C. The circumstance is that this accused Mukunda nath alongwith 

other two all were participated in assaulting the victim clearly indicate that they 

shared same common intention.  

 

26. Ld. Counsel for accused submitted that the FIR bears the name of the 

accused persons and the deceased but the informant is not an eye witness to 

the occurrence. Hence raised doubt to the FIR. 

 

27. It has been held in Hem Raj vs. State of Punjab (AIR 2003 SC 4259) 

that – 

“The law is very clear and well settled that a report which discloses the 

commission of a cognizable offence must be treated as the first information 

report U/S 154, Cr.P.C. It does not matter whether the person lodging the 

report had witnessed the commission of the offence or not, nor is it necessary 

that all details should be mentioned in the report at least the manner of 

occurrence, the participant in the crime, the time and place of occurrence etc. 

The requirement of S.154 Cr.P.C. Code is only this that the report must 

disclose the commission of a cognizable offence and that is sufficient to set the 

investigating machinery in to action.” 
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28. It is true that the FIR bears the names of the  accused as well as 

deceased. On the other hand, it is clear that the FIR was lodged by the 

maternal uncle of the deceased, where in the FIR he clearly stated about the 

incident. That apart,  the informant in court, as PW.6, described the whole 

incident clearly.  He stated that on or about in the morning of 8 AM of 3/4 

years ago while he was at home he heard a commotion at outside. Then he 

came out to the house of the deceased. Though he has not seen the incident 

but he saw the dead body of deceased lying in the floor immediately after the 

incident. He has also noticed a sign of strangulation in the neck of the dead 

body. Under such circumstances, the FIR  cannot be discarded merely on the 

ground that the informant is not an eye witness to the occurrence since the 

FIR led investigation of the case is in motion. 

 

29.  Ld. Counsel for accuseds submitted that both the eye witnesses i.e. 

PWs. 1 and 2 are close relative of the informant. So, their evidence cannot be 

stated trustworthy on the ground of interestness or partisan ness. To fortify his 

argument, ld. Counsel for accused cited a case law, Dipchan Sarkar Vs State of 

Tripura, reported in 2000 (2) GLT 104. I have thoroughly perused the aforesaid 

case law. The fact of the present case is quite different from the fact and 

circumstances of the case law cited by ld. Counsel for accused. 

 

30.  Law is well settled – “ interested witnesses are not necessarily false 

witnesses though the fact that those witnesses have personal interest or stake 

in the matter must put the court on its guard, that the evidence of such 

witnesses must be subjected to close scrutiny and the court must assess the 

testimony of each important witness and indicate the reasons for accepting or 

rejecting it and that no evidence should be at once discharged simply because 

it came from interested parties.” (vide (a) Siya Ram Rai Vs State of Bihar 

(1973)3 SCC 241; (b) Sarwan Singh vs State of Panjub (1976)4 SCC 369; (c ) 

Birbal vs Kedar AIR 1977 SC 1; (d) Gopal Singh vs State of U.P. AIR 1979 SC 

1822; (e) Hari Obdulla Reddy vs State of Andhra Pradesh (1981) 3 SCC675 and 

(f) Anvvaruddin vs Shakoor JT (1990)2 SC 83).  
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31.  It appears both the aforesaid eye witnesses were exposed to long 

cross-examination, but their presence at the place of occurrence cannot be 

doubted. They have not been cross-examined or even suggestion has been 

made why they implicated the accused persons falsely. There is no any 

evidence that they had any enmity  with the accused persons to implicate them 

falsely in such a heinous crime. So, considering the previous statement made 

by these two eye witnesses and the surrounding circumstances, their evidence 

cannot be thrown over broad simply on the ground that their evidences come 

from interested parties.  

 

32. Ld. Counsel for the accused submitted in the argument that the 

deceased Oshal Gour was a man of desperate character. He  by consuming 

liquor creates nuisance in the whole locality. So, he may be died due to assault  

caused by local public. 

 

33.  It has been held in State of Maharastra Vs Nahimkhan Ahmad Khan 

Maili Khan-  

“No Section of the society can be permitted to take law into its own hand. 

There are ways to remedy social injustices. No individual can take upon himself 

the right to remedy and wrong done to him. It is impossible to have  an orderly 

society, there must be a genuine desire to change the present social order but 

that must and can be done through the instrumentalities of the State. In the 

final analysis, it is people of this country through their representatives that 

must decide the social goals. If social wrongs are sought to be remedied in the 

streets then there can be neither peace nor progress. Without progress the 

attainment of social justice is impossible. Under out Constitution, the rule of 

law has been made out way of life. It is a fallacy to think that rule of law and 

the law of the jungle can co-exist.” (AIR 1971 SC 381: 1970 SCC 

(Cr)483:(1970)2 SCC 454: 1971 Cr.L.J.311: (1971)1 SCR833). 

 

34. In the instant case, as discussed above, all the witnesses clearly stated 

that at the relevant time accused Mukunda Nath alongwith other accused 

namely Sanjoy Gour and Sumchai Gour caught the deceased Oshal in the path 

and they started assaulting Oshal by fist and blow. The accused  persons also 
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tied Oshal in both of his hands and legs. Accused Sanjoy Gour strangulated 

Oshal on his neck and accused Mukunda pressed both the testicles of the 

deceased.  On scrutinising the statement of PW.1 and PW.2, it is found that 

they have fully supported the case of prosecution in all material particulars.  

35. This prosecution case is not based on any confessional statement or 

extra-judicial confession. This case is based on eye witness corroborated by 

other circumstantial evidence. While assessing and evaluating he evidence of 

two eye witnesses (PW. 1 and PW.2) it appears the circumstances of the case 

was such that it was possible for these two eye witnesses to be present at the 

scene and where there is anything inherently improbable and unreliable. On 

scrutinising the evidence of PW 1 and2, I find that they are consistent with one 

another so far as the place of occurrence, the manner of assault by the 

accused persons and nothing has been brought out in their cross-examination 

to impeach their testimony. The aforesaid evidence fully corroborates the 

medical evidence. As such the evidence of these eye witnesses are convincing 

and reliable.  

 

36. Another point is to be mentioned in the present case is that 

immediately after the occurrence there was many people gathered in the place 

of occurrence. Non-examination of most of them may raise a question of doubt 

on prosecution case. In Mahammad Khalil Vs State of W.B. (2002) SCC 

Crl.1734, the Hon’ble Apex Court observed that- 

 

 “normally, the prosecution’s duty is to examine all the eye witnesses, the 

selection of whom has to be made with due care, honestly and fairly. The 

witness have to be selected with a view not to suppress any honest opinion, 

and due care has to be taken that in selection of witnesses, no adverse 

interference is drawn against the prosecution. However, no general law can be 

laid down that each and every witness has to be examined even though his 

testimony may or may not be material. The most important factor for the 

prosecution being that all these witnesses strengthening the case of the 

prosecution have to be examined, The prosecution can pick and choose the 

witnesses who are considered to be relevant and material for the purpose of 

unfolding the case of the prosecution. It is not the quantity but the quality of 
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the evidence that is important. In the case in hand, if the prosecution felt that 

its case has been well established through the witnesses examined, it cannot 

be state that non-examination of some persons rendered its version 

vulnerable.”  

37. In the present case, in fact, the evidence as to the contrary at the 

relevant time Oshal Gour was assaulted by accused Sanjoy Gour, Mukunda 

Nath and Sumchai Gour. The accused  persons also tied Oshal in both of his 

hands and legs. Accused Sanjoy Gour strangulated Oshal on his neck and 

accused Mukunda pressed both the testicles  of the deceased and in the night  

deceased was died. When the eye witness account has well stood the test of 

cross-examination, non-examination of other witnesses would pale into 

insignificance. It is also easy to visualize that witnesses, who are not 

concerned with the deceased, may like to safely keep away from police 

proceeding or proceedings before the court and only those, who feel aggrieved 

by the assault of the accused on the deceased, may be bold enough to come 

forward to offer themselves as witness. Non-examination of neighbour as a 

witness, therefore, cannot be fatal to the prosecution case as it is stands  fully 

supported by acceptable eye witnesses account of PWs. 1 and 2.  

38. In the present case, as discussed above, the informant reached the 

place of occurrence in the next morning while he heard commotion in the 

house of the deceased.  

 

39. During investigation, police recorded the statement of Kolit Gour and 

Rupa Gour U/S 161 Cr.P.C. As already stated the statement of PW.1 and 2 are 

corroborated with their statement u/S 164 Cr.P.C. The inquest report, Ext.3, 

shows that  during inquest the dead body was identified by Kolit Gour and wife 

of the deceased Dukhima Gour. The dead body was lying in the floor towards 

East-West. The hair of the dead body was black. He was about 5 feet length. 

The deceased was found with blue and line check-shirt and also a long pant. 

Eyes of the dead body was found fully opened and the tongue   was came out. 

Dead body bears no any blood stain from eyes, ears etc.  The neck of the dead 

body was found a sign of  fingers. The chain of the long pant of the dead body 

was found opened. They found slightly gel like substance on the sex organ of 
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the deceased. The inquest report was not challenged by defence by any 

means.  

 

40. It is not in disputed that after the incident Oshal Gour was died with 

sever injuries. The doctor, PW.4, after examining the dead body he found the 

following injuries:-  

(i) A ligature mark around the neck below the level of thyroid cartilage. The  

marks are more prominent and deep at the front side of the neck. 

(ii) The skins are found damaged, multiple nail marks present over the left and 

right side of the neck. The marks of nail on the right side of the neck are more 

prominent than the left. 

(iii) Bruise injuries are found detected above the below the ligature mark. 

(iv) Fracture of the third thyroid cartilage is present.  

 In his opinion the cause of death of Oshal Gour was due to asphyxia as 

a result of strangulation (combination of ligature and manual). The injuries are 

found ante-mortem in nature. Though  the doctor has been subjected to long 

cross-examination  but he admitted  that he has not mentioned in his cross-

examination report as to the length and breadth  of the ligature mark. The 

neck of the deceased was covered by ligature mark. So, he stated that it is a 

case of strangulation. But the opinion deceased died due to asphyxia as a 

result of strangulation (combination of ligature and manual), has remained 

unchallenged. Defence has not been given suggestion to doctor as to the 

aforesaid point. Besides, both the eye witnesses clearly stated that all the 

accused persons assaulted the deceased, they tied both the hands and leg of 

deceased, accused Sanjoy strangulated deceased in neck and accused 

Mukunda pressed both the testicles of the deceased. From their evidence it can 

safely be held that due to such brutal act of assault, strangulation, of accused 

persons the deceased died.  

 

41. It is, however, undisputed that  the death of Oshal Gour was homicidal 

and the manner in which the injuries were inflicted on the vital part of the 

body shows the commission of crime of murder  within the meaning of Section 

300 IPC not falling under any of the exception specified therein.  
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42. The witnesses including the eye witnesses coupled with the medical 

evidence as discussed above clearly shows that deceased was died due to 

asphyxia as a result of strangulation (combination of ligature and manual). The 

injuries are found ante-mortem in nature.  

 

 

 

43. As discussed above, there is a clear evidence that accused persons 

assaulted the deceased with not only fist and blow  and tied him, pressing the 

testicles of the deceased which caused him death. The death was caused to 

the deceased and it was ante-mortem, as such, the case was squarely false 

U/S 302 IPC.  

 

44.  The above circumstances would show that accused persons 

intentionally inflicted the victim. When once the ingredients of intention is 

established that person would be murdered as such the grave and sever injury 

was sufficient in the ordinary course of nature to cause death.  

 

45. Regarding “motive”, Hon’ble Apex Court in Sardul Singh vs State of 

Hariyana, reported in AIR 2002 SC 3462 observed that- 

“ Motive” which is not always capable of precise proof, if proved, may only land 

additional support to strengthen the probable of the commission of the offence 

by the person accused, but the absence of proof does not ipso facto warrant as 

acquittal.”  

 

46.    In the instant case, the motive proof was apparently inadequate, 

although, it might be possible. 

 

47. Considering the aforesaid evidence and circumstances, it is held that 

deceased was killed by the attack of miscreants including the accused 

Mukunda Nath caused by severe assault, strangulation on the neck, resultant 

ultimately to death.   
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48.  In view of the above, I am bound to hold that the prosecution has able 

to prove the charge against the accused Mukunda Nath U/S 302/34 IPC 

beyond all shadow of doubt. Accordingly, he is convicted thereon.  

 

49.  Heard accused Mukunda Nath on the point of sentence. He has 

submitted that he has  been in custody for a long time. He also submitted that 

he is the only earning member of his family. As such, praying for leniency. 

 

50.  Heard ld. Counsel for the accuseds as well as ld. P.P. for the State. But, 

in the case of murder like heinous crime, I am of the view that no leniency 

should be allowed.  

 

51.  The recent benign  direction of the Penal law towards life sentence as 

a rule and death is an exception awarding of which must be accompanied by 

recorded reason. In the instant case, that the evidence does not clearly 

indicate the exact manner by which the murder was committed. From the 

medical report as well as statements of the witnesses, it transpires that 

deceased was assaulted with fist and blows  and died due to asphyxia as a 

result of strangulation (combination of ligature and manual). Looking to the 

matter of manner of assault, in the case in hand, it seems that accused person 

acted under momentary impulse. Apart from that, it is difficult to hold that 

accused is such a dangerous person that to spare his life will endanger to the 

community. I am also not satisfied that the circumstances of the crime are 

such that there is no alternative  but to impose the death sentence.  It is true 

that act of murder is a heinous crime and requires to be condemned. But at 

the same time, it cannot be said that it is the rarest of rare cases where 

accused requires to be eliminate from the society.  

 

ORDER 

 

52. I convict the accused Mukunda Nath U/S 302/34 IPC and sentenced 

him to rigorous imprisonment for life and also to pay fine of Rs.5000/- (Rupees 

five thousand), i/d rigorous imprisonment for 3 (three) months.  
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53. The period of detention of the accused during investigation, enquiry or 

trial, if any, be set off against the substantive sentence of imprisonment U/S 

428 Cr.P.C.  

 

54. Let a free copy of judgment and order be served to the accused.  

 

55. Let another copy of judgment and order be sent to the ld. District 

Magistrate,Udalguri, under the provision of section 365 Cr.P.C. 

 

56. Let the GR case No.119/06 be sent to the ld. Chief Judicial Magistrate, 

Udalguri, alongwith a copy of judgment.  

57. Given under my hand and seal of this court on this the 10th  day of 

July,2015 at Udalguri Court. 

 (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 
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A P P E N D I X 

Sessions 124 (DU)12 

A. Witnesses for the prosecution:- 

 

1. P.W. 1- Kolit Gour 

2. P.W. 2 – Miss Rupa Gour 

3. P.W. 3- Lambojan Kherowa 

4. P.W. 4- Dr. Nani Gopal Saharia 

5. P.W. 5- Haren Narzary 

6. P.W. 6- Nahari Gour 

7. P.W. 7- Marakhan Gour 

8. P.W. 8- Smti. Phuleswari Gour 

9. P.W. 9- Deben Ch. Nath 

10.P.W.10- Reba Kanta Deka, 

 

B. Witnesses for the court: --  

 

   -None-  

 

C. Witnesses for the defence: --  

 -None- 

 

C. Exhibits for the prosecution:- 

 

1. Ext.1 – Statement of Kolit Gour. 

2. Ext.2- Statement of RupaGour. 

3. Ext.3- Inquest Report 

4. Ext.4- P.M.Report. 

5. Ext.5- Ejahar. 

6. Ext.6- P & A report of Sunchai Gour 

7. Ext.7- NBWA 

8. Ext.8- P & A report of Sanjoy Gour 

9. Ext.9- Sketch map 
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10. Ext.10 – 161 statement of Haren Narzary 

11. Ext.11- Charge-sheet. 

12. Ext.12- Certified copy of GD Entry. 

 

 

D. Mat. Exhibits: None. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

 

         Dictated and corrected by me 

      and each page bears by signature. 

 

 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

         Udalguri, BTAD. 

 

Transcribed and typed by me:-  

 

 

(Jitumani Sarma/Steno.)  


